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Hon. Pat Miller, Chairman h

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, Tennessee 37243

Re:  Petition of DIECA Communications, Inc., d/b/a Covad Communications
Company for Arbitration of Interconnection Agreement Amendment with
BellSouth Telecommunications, Inc., Pursuant to Section 252(b) of the
Telecommunications Act of 1996
Docket No. 04-00186

Dear Chairman Miller:

Covad Communications Company (“Covad”) wishes to bring to the attention of the
Authority a recent Order issued by the Kentucky Public Service Commussion (“KPSC” or
“Commission’’) in which the KPSC held that the issue of whether, after October 2004, BellSouth
Telecommunications, Inc. (“BellSouth”) is requlred to provide Covad with line sharing should be
held in abeyance until the FCC clarifies the matter.' The KPSC further held that if the FCC fails
to clarify this issue within the next three months, then the Commission will again take up the
issue upon the motion of either party. Moreover, the KPSC ordered BellSouth to continue
providing line sharing to Covad until either the FCC clarifies the issue or the Commission rules
on the matter.

A copy of the KPSC’s Order is attached.

Very truly yours,
BouLT, CUMMINGS, CONNERS & BERRY, PLC
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Henry Walker

cc: Guy Hicks

' The line sharing 1ssue came before the Authorty at 1ts regular agenda conference held on September 27,
2004. At the conference, the panel assigned to the docket took up the issue of line sharing, but no written
order has been issued.
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COMMONWEALTH (')F KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of
PETITION OF DIECA COMMUNICATIONS, INC
D/B/A COVAD COMMUNICATIONS COMPANY

FOR ARBITRATION OF INTERCONNECTION

)

)  CASE NO

)
AGREEMENT AMENDMENT WITH )

)

)

)

2004-00259
BELLSOUTH TELECOMMUNICATIONS, INC

PURSUANT TO SECTION 252(B) OF THE
TELECOMMUNICATIONS ACT OF 1996

ORDER

On October 18, 2004, based on a request of the parties to address the legal
Issue of whether BellSouth Telecommunications, Inc (“BellSouth”) I1s obligated to
provide DIECA Communications, Inc. d/b/a Covad Communications Company (“Covad”)
access to line sharing after October 2004, the Commission found as follows" pursuant to
47 USC § 271(c)(2)(B)(v), BellSéuth has an obligation to unbundle local loop
transmission from the central office to the customer’'s premises BellSouth’s obligations
pursuant to competitive checklist tem 4 do not include hne sharing arrangements

BellSouth 1s obligated to provide the whole loop, but not obligated to provide any portion

of it on a separate and unbundled basis



However, on October 27, 2004, the Federal Communications Commission
(*FCC") released a Memorandum Opinion and Order which potentially calls into
question the Commission’s Order *

On November 10, 2004, Covad filed a motion for reconsideration of this
Commission’s Order Based on conflicting statements by Chairman Michael K Powell
and Commissioner Kevin Martin regarding the intent and scope of the FCC order,
Covad asserts this Commission should reconsider its conclusions BellSouth has
responded to Covad's motion, contending that nothing in the FCC’s order or concurring
statements justifies reconsideration of the Commission’s decision

Based on these conflicting statements and questions that remain regarding
whether BellSouth was relieved by the FCC from line sharing obligations under Section
271, the Commission finds that rehearing should be granted Thus, this matter shall be
held in abeyance pending appropriate clarffication and guidance from the FCC as to
BellSouth’s continuing obligation to provide line sharing Upon such clarification and
guidance by the FCC, this Commussion will remove this matter from abeyance and a
decision upon rehearing will be made which may or may not result in a true-up of the
rates for line sharing, retroactive to October 18, 2004 Should the FCC fail to provide
clanfication and guidance on this i1ssue within 3 months from the date of this Order, the

Commussion shall review this matter again at the request of either party  Untl

' Petition for Forbearance of the Verizon telephone companies pursuant to 47
US C § 160(c), Memorandum Opinion and Order, FCC 04-254, WC Docket No 01-338
(rel October 27, 2004) This Memorandum Opinion and Order also addresses
BellSouth Telecommunications, Inc's Petition for Forbearance under 47 USC §
160(c), WC Docket No 04-48

-2- Case No 2004-00259



clanfication and guidance are provided by the FCC or by future Order of this
Commission, BellSouth shall continue to provide line sharing to Covad

The Commussion, having considered Covad’'s motion and BellSouth’s response
thereto, and having been otherwise sufficiently advised, HEREBY ORDERS that
Covad’s motion for reconsideration shall be granted and this matter 1s held in abeyance
pending clanfication and guidance as described herein

Done at Frankfort, Kentucky, this 30" day of November, 2004

By the Commission

Commissioner W Gregory Coker did not participate in the deliberations or
decision concerning this case /

ATTEST:

Execttive Director
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